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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

THIRD APPELLATE DISTRICT

(Sacramento)

---

LACHI DELISA RICHARDS,


Plaintiff and Respondent,


v.

CH2M HILL, INC.,


Defendant and Appellant.


C027848

(Super.Ct.No. CV538663)

ORDER MODIFYING OPINION AND DENYING REHEARING

[No Change in Judgment]



THE COURT:


It is ordered that the opinion filed herein on March 30, 2000, be modified as follows:


1.  On page 35, at the bottom of the page, after “courtroom door.” and following the footnote 12 number indicator, insert the following new paragraph:


Plaintiff nonetheless argues that the continuing violation doctrine as defined herein will place employees “between a rock and hard place [because they would] either antagonize [their] boss and possibly endanger [their] job by filing a formal discrimination charge or risk jeopardizing [their] legal rights if a pattern of prejudice develops.”  The argument is meritless.  The contention that the continuing violation doctrine as defined herein is undesirable because it would require employees to “antagonize” their employer by instituting timely claims is, in essence, an objection to any limitations statute that does not offer an unlimited period within which to bring a complaint as long as the employee remains employed.  As such, it is a policy argument that ignores the fact that the Legislature arrived at a different policy when it imposed a one-year period within which to file complaints in order to encourage prompt institution and resolution of discrimination claims.  Likewise, plaintiff’s contention that the failure to file a timely discrimination charge will jeopardize an employee’s legal rights if a pattern of discrimination develops ignores the fact that if the discriminatory character of a series of acts is not cognizable until viewed cumulatively in light of later acts arising during the limitations period, the employee may still bring a timely claim under the continuing violation doctrine.  Conversely, if the employee was aware of the discriminatory nature of the prior employment practice, but allowed the limitations period to expire, he or she is still free to file a timely claim based on a subsequent employment practice that constitutes a part of the pattern and falls within the limitations period.  What plaintiff may not do, however, is to accumulate years of otherwise expired claims over the course of her employment and bring them only after its termination on the ground that compliance with the statutory one-year limitations period would have antagonized her employer.  That rewrites the statutory language and changes the policy underlying the one-year limitations period -- a shift that is the province of the Legislature, not the courts.  


2. On page 39, the fourth line from the bottom, in the paragraph beginning, “Nor do the other,” and at the end of the sentence that begins, “Moreover, the other California appellate decision,” after the word “violations.” insert the following:

(E.g., Williams, supra, 665 F.2d at p. 924 [“For present purposes, . . . the relevant strain of continuing violation doctrine is that a systematic policy of discrimination is actionable even if some or all of the events evidencing its inception occurred prior to the limitations period. . . .  A minority employee who is not promoted in 1973 . . . and is subject to a continuing policy against promotion of minorities, may then file a timely charge in 1976, because the policy against promoting him or her continued to violate the employee’s rights up to the time the charge was filed.”].)


3.  On page 42, second line from the bottom, in the sentence that begins with “Thus, the court of appeals in,” replace “Thus,” with “In so concluding,”.  


4.  On page 43, the sixth line from the top, in the paragraph that begins (on page 42) with “In Anderson v. Reno, supra,” at the end of the sentence that begins (on page 42) with “Thus, the court of appeals in Draper,” and after the word “analysis.”, insert the following as footnote 13 that reads as follows:


In a petition for rehearing, Plaintiff claims that this holding in Draper, supra, is not consistent with our analysis because the plaintiff in Draper complained to management about harassment before the start of the limitations period and thus was aware of the discriminatory nature of such harassment outside of the limitations period.  However, Draper did not hold that the complaint concerning that earlier harassment was timely, but only that a genuine issue existed “as to whether the hostile work environment continued into the relevant period of limitations.”  (147 F.3d at p. 1109.)

[This will require renumbering of the footnotes.]


5. On page 48, the first full paragraph beginning, “The same analysis applies,” and in that same sentence, after the words “the elevator,” insert a comma and add the following:

and traction on the wheelchair ramp.

6.  On page 48, the second line from the bottom of the text, in the first full paragraph beginning “The same analysis applies,” after the sentence that ends with “actionable period.” insert the following:  

Finally, plaintiff contends that her power wheelchair did not resolve her complaints concerning the slickness of the wheelchair ramp because she was not always in a position to use that wheelchair (when it was not working or could not fit into the vehicle that was transporting her); consequently, she contends that she continued to request, without success, modification of the ramp into 1993.  Viewing the evidence in the light most favorable to the plaintiff, the defendant’s continued failure to take any further measures to improve the traction of the ramp might again constitute a failure to accommodate during the limitations period, depending upon the circumstances.  


7.  On page 51, the seventh line from the top, in the first full paragraph, which begins “Even though,” insert a comma after “a fire escape plan” and add:  

traction on the wheelchair ramp,


8.  On page 53, the ninth line from the top, delete the sentence that reads:  “The problem with the slickness of the wheelchair ramp was no longer an impediment to plaintiff’s job performance after she began using a power wheelchair in January or February 1991.”


9.  On the top of page 54, after “accommodation.”, delete the sentence starting at line 1 which reads: “At oral argument, there was even mention of the fact that plaintiff had gone to see the Department of Fair Employment and Housing in January 1990.”


10.  On page 54, the eleventh line from the top, in the paragraph that begins, “Finally, plaintiff all but conceded” and at the end of the sentence that begins, “In 1989, the Redding regional manager,” insert the following sentence after “accommodate her.”:  

Plaintiff testified that in 1990 her supervisor told her that he could not support her requests for accommodation because of the hostile reaction of management.  


11.  On page 54, the line sixth from the bottom, in the paragraph that begins “This evidence demonstrates,” and at the end of the sentence that begins, “Accordingly, plaintiff cannot,” insert the following as footnote 19 after “January 25, 1993.”:


In a petition for rehearing, plaintiff argues that “it was error for the Court to decide as a matter of law that the discriminatory character of defendant’s conduct was apparent to [plaintiff] before the limitations period commenced” because this was a factual issue for the jury.  The short answer is that viewing the facts in the light most favorable to plaintiff, the evidence at trial was insufficient to show a continuing violation.  To the contrary, as shown above, the evidence was overwhelming that plaintiff not only should have been aware, but was aware of the discriminatory character of defendant’s conduct well before the limitations period commenced.  She was told time and again that managers, like Harding and Uhouse, did not want to accommodate her and were treating her differently because of her disability.  For instance, plaintiff testified that in 1990, she was told that Uhouse put her office in the storage area because Uhouse thought plaintiff “was milking the company . . . because [plaintiff] had MS.”  Further, the failures to accommodate plaintiff, which arguably continued into the limitations period, did not make apparent the discriminatory character of the time-barred conduct such that the continuing violation doctrine could be invoked here.  Nor could those discrete failures to accommodate, which continued into the limitations period and which the defendant promptly proceeded to address within days of the commencement of the limitations period, constitute a hostile work environment.  Harassment “consists of conduct outside the scope of necessary job performance” and “is not conduct of a type necessary for management of the employer’s business or performance of the supervisory employee’s job.”  (Janken v. GM Hughes Electronics (1996) 46 Cal.App.4th 55, 63.)  Because reasonable accommodation of the access and fire escape issues arose out of the performance of necessary personnel management duties (see Gov. Code, § 12040, subd. (k)), these purported, limited failures to accommodate could not constitute harassment.  [THIS WILL REQUIRE RENUMBERING OF THE FOOTNOTES.]

12.  On page 57, on the tenth line from the top, in the last paragraph, which begins with “The judgment is reversed,” in the sentence that begins with, “Plaintiff may proceed on her claims,” after the words, “hallway access,” insert:

traction on the wheelchair ramp,

This modification does not change the judgment.


Respondent’s petition for rehearing is denied.  [CERTIFIED FOR PUBLICATION]

BY THE COURT:

   Scotland          , P.J.

   Nicholson         , J.

   Kolkey            , J.
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